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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:

(i)

Natiohal Bench or Regional Benich of Appellate Tribunal framed under GST Act/CGST Act in the cases
where ohe of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax of Input Tax Credit involved or the amwunt of fine, fee ot penalty
determined in the order appealed against, stibject to a maximumi of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registtaf, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribuhal under Section 112(8) of the CGST Act; 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Pénalty arising from the impugned order, as is
~ admitted/accepted by the appellant; and 4
(i) A sum equal to twenty five per ceiit of the remaihing : amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act; 2017, arising from the said order,
in relation to which the appéal has been filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order; 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within thrée months from the date of communication
of Order or date on which the President or the State Prasident, as the case may be, of the Appellate
Tribunal enters office; whichever is later:
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ORDER IN APPEAL
M/s.Fine Star Industry; B-402, Samundra Complex, Girish Cold Drink Cross Road, CG
Road, Navrangpura, Ahmedabad 380 009 (hereinafter referred to as the appellant) has filed the
following appeals on dated 23-8-2021 against Orders passed by the Assistant Commissioner,
Division I (Rakhial), Ahmedabad South rejecting refund claim filed by them.

Sr | Appeal File No. Date of [ Impugned order number and Amount of |
No. filing  of | date o yefund
appeal . rejected
1 GAPPL/ADC/GSTP/1832/2021 | 23-8-2021 | 7V2407210285319/22-7-2021 | 102148/-
2 GAPPL/ADC/GSTP/1833/2021 | 23-8-2021 7V2407210285408/22-7-2021 | 8964/-
3 GAPPL/ADC/GSTP/1834/2021 7382021 | ZX2407210285497/22-7-2021 | 7668/-
2, Briefly stated the fact of the case is that the appellant registered under GSTIN

24ADAPK6849E1Z0 has filed refund claims for refund of tax paid on 0utwa1d supplies made to
SEZ unit. The appellant was issued show cause notice for 1eject10n of claim on the ground that
declaration as per Rule 89 (2) (L) of CGST Rules, 2017 has not been uploaded. The adjudicating
authority vide impugned orders held that refund is inadmissible to the applellant on the ground that

the appellant has neither appeared for PH nor submitted reply to show cause notice.

3. Being aggrieved the appellant filed the present appeals on the following grounds:

They had submitted all relevant documents along with declaration as per Rule 89 (2) (L) of CGST
Rules, 2017 on 2:7-2021. The adjudicating authority has rejected the refund application without
considering all documents submltted by tliem.- In view of above the appellant requested to consider

refund application grant refund of tax paid on supplies made to SEZ unit with payment of tax.

4. Personal hearing was held on dated 25-5-2022. Shri Kushan Jagad, authorized
representative appeared on behalf of the appellant on virtual mode. He stated that he has nothing

more to add to their written submission till date.

5;  Thave carefully gone through the facts of the case, grounds of appeal, submission made by
the appellant and documents available on record. In these cases, the refund claim was rejected due
to non- comphance to show cause notice and due to non-appearance for personal hearing fixed on
13-7—2021. In their grounds of appeal, the appellant has not made any submissmn regarding non
submission of reply to show cause notice or non-appearance for personal hearing. I further find
from GST portal that no reply was filed by the appellant against the show cause notice issued to
them. However, I also find that as per Rule 92 (3) of CGST Rules, 2017, refund claim can be
rejected only after considering reply to show cause notice and after p1ov1dmg oppo1tumt
personal hearing, recording reasons. for rejection in writing. In these cases, all the’ cla'v/ﬂ %
filed on 16-6-2021 and impugned orders rejecting the claim was passed on dated 22-7: th/Z s

within one month period. Accmdmgly, it transpires that the claims were rejected in a\h;l :
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hurtied maiiner without waiting for reply to show caiise notice and without affording another

oppottunity of petsoiial hearing. Consequeiitly; it also emerges thiat the refund claims wete tejected

without following the procediites prescribed for iejection of the claim.

6. In these cases, in the show cause notice issued to the appellant the refund was proposed for
rejection on the sole ground that declaration as per Rule 89 (2) (L) of CGST Rules, 2017 has not
beén uploaded by the appeliant. At the outset I find that as pet Rule 90 of CGST Rules, 2017, in
such cases, the proper coutse of action is by way of issuaiice of deficiency memo for iiecessary
rectification and submission and not by way of issue of show cause notice. I find that Rule 89 (2)
specifies Qat'iouS documents required to be subrmitted along with c¢lalm and under clause (L) a
declaration to the effect that tlie incidence of tax, interest or any othet aniount claimed as refund
has 1ot been passed o to any person ii 4 case wheie the amoutit of efund claim does not exceed
two lakh rupees. In the grouiids of appeal; the appellant contended that they had submitted the
declaration as per Rule 89 (2) (L) on 2-7-2021. I find that on 2:7-2021 the appellant vide leticr
dated 1:7:202{ manually submitted variotis docuiments which dogs not include declaration as per
clause (L) of Rule 89 (2). Therefore, submission riow niade by the appellant that they had

submitted/uploaded declatation as per Rule 89 (2) (L) is iricorrect and wrong,

7 Duting appeal; the appellant has submitted declaration as per Rule 89 (2) (L) of CGST
Rules; 2017 for each claims stating that inciderice of tax and iiiterest claimed as refund has nof
been passed on to any other persoii. I further find that in the subject cases except non submission
of declaration as pet Rule 89 (2) (L) no other reason/ground was raised for rejection of refund
which shows tht refund is otherwise admissible to the appellant. Since the appelblant has submitted
declatation as per Rule 89 (2) (L) and thereby fulﬁlled_the requ'il‘ement for entitlement of refund,
in the interest of justice and fairness I allow the appeals with consequentiqi benefit to the appellant
in accordance with Section 54 of CGST Act; 2017 read with Rules framed thereunder.

Accordingly; I set aside the impugned orders and allow the appeals filed by the appellant.
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8. - The appeals filed by the appellait stands disposed of in above terrs.
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By RPAD;

To,

M/s. Fine Stat Industry

B-402, Samudra Complex;

Girish Cold Drink Cross Road CG Road,
Naviangpura Ahmedabad, Ahmedabad
Gujarat-380009

Copy to : :

1) The Ptincipal Chief Commissioner, Cential tax, Ahmedabad Zone

2) The Commissionet; CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4) The Additional Commissioner, Central Tax (Systems), Ahmedabad South

5) TheAsst./Deputy Commissioner, CGST, Division-I, Ahmedabad South
uard File ; :

7) PA file




